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other provision of law that applies to countries that have supported terrorism.” Those 
provisions plainly encompass 28 U.S.C. 1605(a)(7), the sole alleged basis for subject-matter 
jurisdiction in this case . . . .The court of appeals erred in failing to give full effect to the 
plain text of Section 1503. . . . 

To the extent there is any doubt whether Section 1503 encompasses 28 U.S.C. 1605(a)(7), 
the President has made clear his judgment that it does [in] his formal report to Congress 
Because Congress entrusted the implementation of Section 1503 to the President, and 
because the President has independent constitutional authority in the area of foreign 
affairs, the court of appeals majority was wrong not to accord any deference to his con¬ 
struction of that provision .... 


In any event, Section 1605(a)(7) is a statute that, to use the words of the majority below, 
“presents] obstacles to... funding for the new Iraqi Government.” As his Message to Con¬ 
gress explained, the President concluded that the “threat of attachment or other judicial 
process” against Iraqi assets necessary to stabilize and rebuild Iraq posed an “unusual and 
extraordinary threat... to the national security and foreign policy of the United States.” 
It was for this reason that the President singled out Sections 1605(a)(7) and 1610 of the 
FSIA and Section 201 of the TRIA, all of which pertain to the entry and execution of judg¬ 
ments against terrorist states, as among those rendered inapplicable to Iraq by the Presi¬ 
dential Determination. Thus, even under the majority’s implied limitation on the scope 
of Section 1503, it erred in refusing to defer to the President’s determination that the pros¬ 
pect of billion dollar judgments would seriously undermine funding for the essential tasks 
of the new Iraqi Government. 9 

On April 25, 2005, the Supreme Court denied certiorari. 10 

Ninth Circuit Allows Some Claims Alleging Vatican Bank Complicity with World War II Ustasha Regime 
to Proceed 

Alperin v. Vatican Bank is a class action suit brought by twenty-four individuals and four orga¬ 
nizations alleging that the Vatican Bank, the Order of Friars Minor, and the Croatian Libera¬ 
tion Movement profited from genocidal acts and war crimes by the fascist Croatian Ustasha 
regime during World War II. The district court dismissed plaintiffs’ claims under the U.S. polit¬ 
ical question doctrine. 1 The U.S. Court of Appeals for the Ninth Circuit reversed in part, allowing 
the plaintiffs to proceed with their claims for conversion, unjust enrichment, restitution, and 
an accounting. The court agreed to dismissal of claims against the Croatian Liberation Movement 
for lack of personal jurisdiction, and of claims that the Vatican Bank supported the Ustasha 
regime in committing genocide and other war crimes. 2 

The Ninth Circuit’s opinion considers all six of the characteristics of political questions indi¬ 
cated by the U.S. Supreme Court in the landmark case of Baker v. Carr, but emphasizes the first 
two. 3 As to the Supreme Court’s first formulation—whether the issues in the case are of a type 
committed to the political branches for resolution—the court of appeals found that some were, 
whereas others were not: 

We conclude that the claims for conversion, unjust enrichment, restitution, and an 
accounting with respect to lost and looted property are not committed to the political 
branches (the “Property Claims”). Recovery for lost and looted property, however, stands 
in stark contrast to the broad allegations tied to the Vatican Bank’s alleged assistance to 
the war objectives of the Ustasha, including the slave labor claims, which essentially call on 


9 Id. at 10-13 (citations and section number omitted). 

10 125 S.Ct. 1928 (2005). 

1 Alperin v. Vatican Bank, 242 F.Supp.2d 686 (N.D. Cal. 2003). 

2 Alperin v. Vatican Bank, No. 03-15208 (9th Cir. Apr. 18, 2005), at <http://www.ca9.uscourts.gov>. 

3 Baker v. Carr, 369 U.S. 186 (1962). 
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us to make a retroactive political judgment as to the conduct of war (the “War Objectives 
Claims”). Such judgment calls are, by nature, political questions. . . . 

None of the Baker formulations are inextricable from the Property Claims. Simply because 
a foreign bank is involved and the case arises out of a “politically charged” context does 
not transform the Property Claims into political questions. . . . 

. . . [T]he Property Claims consist of garden-variety legal and equitable claims for the 
recovery of property[.] 


. . . [I]n Baker, the Court cautioned that whether a court should defer to the political 
branches is a case-by-case inquiry .... Our inquiry is further based on the premise that, 
unlike some World War II-era claims, the Holocaust Survivors’ claims are not expressly 
barred by treaty. Nor are the Holocaust Survivors’ claims against the Vatican Bank the 
subject of an executive agreement. In other circumstances, the Executive Branch has taken 
formal steps to intervene in certain claims arising out of the Holocaust. . . . [TJhere is no 
analogous executive agreement covering claims to the Ustasha treasury. . . . 


... [T]he Property Claims ultimately boil down to whether the Vatican Bank is wrong¬ 
fully holding assets. Deciding this sort of controversy is exactly what courts do. 4 

The district court had found that the case posed a political question because it did not meet 
Baker v. Carrs second test, the lack of judicially discoverable and manageable standards. That 
court emphasized the practical problems of identifying class members and of assembling evi¬ 
dence, but the Ninth Circuit disagreed: 

Instead of focusing on the logistical obstacles, we ask whether the courts are capable of 
granting relief in a reasoned fashion or, on the other hand, whether allowing the Property 
Claims to go forward would merely provide “hope” without a substantive legal basis for a 
ruling. We conclude that there are sound bases for providing relief. 

The Holocaust Survivors’ most straightforward claims involve identifiable personal prop¬ 
erty for which federal statutes, common law, state law, and well-established case law provide 
concrete legal bases for courts to reach a reasoned decision. 5 

The circuit court examined the remaining formulations under Baker v. Carr more briefly, 6 
finding that they were likewise not present in the case. 

Judge Trott dissented in part, believing that the district court correctly dismissed the case 
on political question grounds: 

Stripped to its essentials, this is a derivative lawsuit against a sovereign seeking “repara¬ 
tions” for injuries and losses suffered during wartime at the hands of the Nazis and their 
alleged accomplices. As acknowledged by the majority, the Vatican has filed a note of pro¬ 
test and asked our State Department to intervene. This set of facts and circumstances in¬ 
volving a foreign sovereign strikes me as demanding a “single-voiced statement” of our 
government’s views, not a series of judgments by our courts? 

U. S. Bankruptcy Court Dismisses Yukos Bankruptcy Proceedings 

In November 2004, Russia announced that it would conduct a sale on December 19 of the 
shares of Yuganskneftegas, the largest subsidiary of the Russian oil company Yukos, to settle 


4 Alperin v. Vatican Bank, No. 03-15208, slip op. at 4283-89 (citations, footnote, heading, and some para¬ 
graph breaks omitted). 

5 Id. at 4292 (citation omitted). 

6 The four others were: the need for a nonjudicial initial policy determination; the risk of judicial resolution 
entailing lack of respect for other branches of government; the need for adherence to prior political decisions; and 
the risk of embarrassment from inconsistent positions by different branches of government. See Baker v. Carr, 
369 U.S. at 217 (1962). 

7 Alperin v. Vatican Bank, No. 03-15208, slip op. at 4319. 
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